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These cases are before ne upon petitions for civil penalty
filed by the Secretary of Labor pursuant to Section 110(c) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. " 801
et seq., the "Act" charging Mchael Giffith and his son,

Mchael Giffith, Il as agents of corporate m ne operator Teal
M ning, Incorporated (Teal Mning) with know ngly authori zing,
ordering or carrying out three admtted viol ati ons of nmandatory
standards and seeking civil penalties of $2,200 and $2, 800
respectively. The general issues before ne are whet her M chael

Giffith and/or Mchael Giffith, Il were agents of the corporate
m ne operator as alleged and, if so, whether they know ngly
aut hori zed, ordered or carried out the admtted violations. |If

t he above issues are resolved in the affirmative, then it wll be
necessary to determ ne appropriate civil penalties to be assessed



considering the relevant criteria under Section 110(i) of the
Act .

As a prelimnary matter it should be noted that seven
exhi bits (Governnent Exhibit Nos. 11 - 17) offered by the
Secretary and admtted at hearing under Conmm ssion Rule 63,
29 CF.R " 2700.63, are given no weight in this decision. The
exhi bits consist of sunmaries of witness interviews prepared from
the notes of an investigator for the Mne Safety and Health
Adm ni stration (MSHA). The subjects of these interviews were
nei t her subpoenaed nor called to testify at hearings on the
charges agai nst these pro se Respondents nor does it appear that
Respondents had any notice before hearing that the Secretary
woul d be offering these interview sunmaries as evidence. The
Respondents are al so each charged with three quasi-crimna
vi ol ati ons under Section 110(c) of the Act® subjecting themto
$150, 000 in penalties each under Section 110(a) of the Act.
Under the circunstances they are entitled to a federal
constitutional right of confrontation. Maryland v. Craig, 497
U S 836 (1990); G eene v. MEroy, 360 U S. 474 (1959); ol dberg
v. Kelly, 397 U S. 254 (1970). See also David B. Sweet,
Annot ati on, Federal Constitutional R ght to Confront Wtnesses -
Suprene Court Cases, 98 L. Ed. 2d 1115.

The inability of the Respondents to confront and cross
exam ne these critical witnesses at hearing and thereby test

! Section 110(c) provides as foll ows:

Whenever a corporate operator violates a mandatory health ¢
final decision issued under this Act, except an order
i ncorporated in a decision issued under subsection (a) or
section 105(c), any director, officer, or agent of such
corporation who know ngly authorized, ordered, or carried out
such violation, failure or refusal shall be subject to the sane
civil penalties, fines, and inprisonnent that may be i nposed
upon a person under subsections (a) and (d).
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j eal ousy. We have fornmalized these protections in the

requi renents of confrontation and cross-exam nation. They have
ancient roots. They find expression in the Sixth Amendnent
whi ch provides that in all crimnal cases the accused shal
enjoy the right "to be confronted wwth the w tnesses agai nst
him" This Court has been zeal ous to protect these rights
fromerosion. It has spoken out not only in crimnal cases,
e.g., Mattox v. United States, 156 US 237, 242-244, 39 L ed
409-411, 15 S 337; Kirby v. United States, 174 US 47, 43 L
ed 890, 19 S O 574; Motes v. United States, 178 US 458, 474,
44 L ed 1150, 1156, 20 S O 993; Re Aiver, 333 US 257, 273, 92
L ed 682, 694, 68 S Ct 499, but also in all types of cases
wher e adm nistrative and regul atory acti ons were under
scrutiny. E.g., Southern R Co. v. Virginia, 290 US 190, 78
L ed 260, 54 S O 148; Chio Bell Tel. Co. v. Public
Uilities Com 301 US 292, 81 L ed 1093, 57 S O 724; Mrgan v.
United States, 304 US 1, 19, 82 L ed 1129, 1133, 58 S Ct
773, 999; Carter v. Kubler, 320 US 243, 88 L ed 26, 64 S O 1;
Reilly v. Pi nkus, 338 US 269, 94 L ed 63, 70 S C 110. Nor,
as it has been poi nted out, has Congress ignored these

f undanent al requirenents in enacting regulatory |egislation.
Joi nt Anti - Fasci st Refugee Committee v. MG ath, 341 US 123,
168, 169, 95 L ed 817, 852, 71 S & 624 (concurring
opi ni on).

Prof essor Wgnore, conmenting on the inportance of cross-
exam nation, states in his treatise, 5 Wgnore on Evidence (3d
ed. 1940) " 1367:

"For two centuries past, the policy of the Anglo- Ameri car
safeguard for testing the value of human statenents is
conparable to that furnished by cross- exam nation, and the
conviction that no statenment (unless by speci al exception)
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shoul d be used as testinony until it has been probed and
sublimated by that test, has found i ncreasing strength
i n | engt heni ng experience."

The limted exception to the right to confrontation provided
under certain circunstances for the adm ssion of witten reports
by an exam ning physician in certain adm nistrative proceedi ngs
set forth in R chardson v. Perales, 402 U S. 389, (1971), is, of
course, not applicable to these cases. Under the circunstances
and within the above framework of law, it would be
constitutionally inpermssible to give any weight to the seven
interview summari es at issue.

Even assum ng, arguendo, there is no constitutional
infirmty in giving weight to these exhibits, they are, in any
event, untrustworthy and entitled to no weight. These interview
summari es were not taken under oath, were not signed nor
apparently reviewed by the purported authors, and, indeed, are
not even verbatimstatenents but only sunmaries of interviews

based upon the investigator's notes. |t appears, noreover, that
| anguage attributed to witnesses may have actual ly been authored
by the special investigator hinself -- for exanple, the reference

to "the controversial conversations" attributed to

Ri chard Roberts (Governnment Exhibit No. 14, page 2). The

i nvestigator also acknow edged that on at |east four occasions in
the statenent of one witness he failed to accurately attribute
statenents to their true author, i.e. statenents purportedly of

M chael Giffith, Il, attributed to Mchael Giffith, Sr.
(Governnent Exhibit No. 10, page 2). |In addition, the

i nvesti gat or acknow edged that, while apparently relying upon the
statenent of Howard Cordle in reaching investigative concl usions,
he did not find the statenent to be "100 percent truthful™
Accordingly, the inaccuracy and lack of credibility of these

exhi bits underm nes their potential probative value. They woul d,
therefore, in any event, be entitled to no weight.

As previously noted, the underlying violations charged in
t hese cases and incorporated in Citation No. 4002030, and Orders
Nos. 4002031 and 3799489 are not disputed. GCitation No. 4002030
all eges a February 9, 1993, violation of the approved m ne
ventilation plan under the mandatory standard at 30 C. F. R
" 75.370(a) (1) and charges as foll ows:

The main return fromthe surface to the 2nd right nai ns was

not maintained to ensure safe passage at all tinmes of per sons,
approxi mately 40 inches. Foreman Howard Cordle stated that he
knew of the conditions, water accunul ati ons was observed and
citations issued during the | ast inspection. The approved



ventilation, nmethane and dust control plan requires that return
entries be maintained free of water to ensure safe passage.

In relevant part the applicable ventilation plan provides as
fol |l ows:

Water which will inhibit safe travel or bleeder function shal | nc
Order No. 4002031 alleges a violation of the sanme provisions

of the mne ventilation plan on February 9, 1993, but charges as

fol | ows:

The ventilation, nethane and dust control plan was not being

conplied with. The bl eeder entries provided for the 3rd | eft par
accunmul ate from 15 inches to 40 inches in depth, begi nning 60
feet inby survey station nunber 553 and extended [sic] inby
for an unknown di st ance. The results of the weekly
exam nati ons conduct ed by
Edward Cordl e, Foreman, on 02-07-93 stated he could not travel ec

Order No. 37949489 alleges a June 3, 1993, violation of the
m ne operator's roof control plan under the mandatory standard at
30 CF.R " 75.220 and charges as foll ows:

The approved roof control plan was not being conplied with in that

survey station No. 1351 and extendi ng inby to the face. Also
the last row of roof bolts in the face is 6 to 8 feet outby the
face. The approved roof control plan sketch shows the entry
not to exceed 20 feet in wi dth and roof bolts installed

within 4 feet of the face.

It is undisputed that the operator's roof control plan
limts entries, including the belt conveyer entry at issue
herein, to a wwdth of 20 feet (Government Exhibit No. 18).

There is no dispute that as of March 18, 1993, M chael
Giffith (senior) becanme a corporate officer of Teal M ning,
namely Secretary/ Treasurer and remained in that capacity at the
tinme of the June 3, 1993, violation charged in Order No. 3799489.

(Governnent Exhibit No. 19). He was, therefore, in a category
of agent specifically set forth in Section 110(c) of the Act as
of
the date of the June 3, 1993, violation. The Secretary naintains
that Giffith (senior) was al so an agent of Teal M ning when the
two violations were coomitted on February 9, 1993, based upon the
observations of the issuing inspector (lnspector Roger Vance) and



upon the interview summari es (CGovernnent Exhibit Nos. 11-17)
which | have found to be entitled to no weight.?2

The term"agent" is defined in section 3(e) of the Act as
"any person charged with responsibility for the operation of al
or a part of a coal or other mne or the supervision of the
mners in a coal or other mne." |In attenpting to show the
agency status of Mchael Giffith (senior) the Secretary argues,
but w thout explanation or record support, that the
"relationship that existed between himand his son clearly

inplied an agency in fact.”" |In addition, the Secretary maintains
that Giffith's presence at the m ne was "consistent throughout
the time that the mne was opened.” The secretary again fails,

however, to cite any credible record evidence to support this
concl usi on or show how that evidence in any event supports a
finding of "agency". |Indeed, aside fromhis own adm ssions that
he was around the m ne beginning in Cctober 1992 and in January,
the only credi ble evidence that Giffith (senior) was present on
any particul ar date came through the testinony of MSHA | nspector
Roger Vance. Vance testified that, at the tinme of his inspection
on Cctober 21, 1992, he saw Giffith (senior) at the mne but at
that time he was performng only work as a nechanic. The only
other tinme Vance had observed Giffith (senior) at the m ne was
during the February 9 inspection when Giffith, who was then
apparently incapacitated by injuries, was present but apparently
not perform ng any work. VWiile this evidence does indicate that
Giffith (senior) was present at the mne on occasion this
presence, standing alone without any evidence that he was then
"charged with any responsibility for the operation of all or a
part" of the mne or with the "supervision of the mners" is
hardly sufficient to establish his agency under the Act at the
time of the February 9, 1993, violations.

Giffith's lack of involvenent in a responsible capacity is
further supported by his own testinony that he had nothing to do
with his son's mne until around Cctober (presumably 1992) when
he volunteered to help as a nmechanic/electrician to keep the
equi pnent operating. Mchael Giffith, Il corroborated his
father's lack of authority at the mne characterizing his initial
participation as that of an advisor. Giffith, Il hired
certified mne forenen, Coleman, Cordle and |ater Dye to run the

2 The parties were advised by notice issued April 5, 1995,
that their briefs should be based upon evi dence ot her than
Gover nment Exhi bit Nos. 11-17).



m ne since he personally had no know edge of the m ning business.
He mai ntains that his father was never an enpl oyee and was not
paid for any work at the m ne.

The Secretary next argues, but w thout specifying any
relevant time period, that Giffith (senior) was "clearly viewed
as an owner of the mne by many of the mners as well as by an
inspector". The basis for the Secretary's conclusion in this
regard appears, however, to be the interview summaries which
have found to be entitled to no weight, and the testinony of
Giffith hinself that, at sone point in time Randy Dye, one of
the other forenen, may have thought of himas a supervisor
(Tr. 279-280). This sonmewhat anbiguous testinony is hardly
sufficient, however, to establish the status of Giffith (senior)
as an "agent" as of the February 9, 1993, violations.

Finally the Secretary maintains that Giffith (senior) was
an agent because he and his son "never sought to tell the mners
that the father was not an owner of the mne." Under this novel
argunment the Secretary is inpermssibly attenpting to shift his
burden of proof to the Respondent hinself to prove he was not an
agent. Carried to its logical conclusion, the Secretary would
argue that the failure of Respondents to have declared to m ners
that they were not "agents" nakes them agents by default. Under
all the circunstances | find that the Secretary has failed to
sustain his burden of proving that M. Giffith (senior) was an
"agent" of the corporate operator on February 9, 1993.

Accordi ngly, the charges against himfor activities as an "agent"
on that date as set forth in Ctation No. 4002030 and Order
No. 4002031 nust be vacat ed.

Wth respect to the violations, charged agai nst M chael
Giffith, Il in Ctation No. 4002030 and Order No. 4002031, the
Secretary argues that he "know ngly" acted or commtted the
vi ol ati ons based on his testinony that he knew t he water was
bei ng punped out of the mine.® In this regard the Secretary
relies on the follow ng colloquy at hearing:

® The term"knowingly" is evaluated within the franmework of
the Comm ssion decision in Secretary v. Kenny R chardson,
3 FMSHRC 8 at 16 (1981) aff'd on other grounds 689 F.2d 632 (6th
Cir. 1982), cert. denied, 461 U S. 928 (1983). 1In that case the
Comm ssion stated as foll ows:

"If a person in a position to protect enployee safety and health f
knowi ngly and in a manner contrary to the renmedi al nature of
the statute.”



"Q [by attorney Fitch] Well, why didn't you have the returns

A Well, | didn't know they wasn't clear of water, to be honest .
com ng out, to work on the punp, make sure it's punping water."
(Tr. 255)

| do not agree that the above testinony supports a finding
that Giffith, Il knowngly acted or violated the ventilation
plan. To the contrary, the testinmony shows that Giffith was
aware that water was continually being punped outside and,
i ndeed, that they were making continuing efforts in an attenpt to
conply with the ventilation plan. Moreover, the cited provision
of the ventilation plan nmay reasonably be construed as requiring
only that "water which will inhibit safe travel or Dbl eeder
function . . . shall be punped or drained."

In these cases the Secretary does not dispute that m ne
production had al ready been discontinued and that the water was
bei ng punped out of the mne, but argues only that, in his
opi nion, the punps being used were inadequate to punp the water
fast enough. This determnation is clearly a judgnent cal
about which reasonabl e persons nay disagree and is not the sort
of judgnent sufficient to warrant a "know ng" violation under
Section 110(c). Wen this evidence is considered in conjunction
w th Respondent's clear |ack of knowl edge and experience in the
i ndustry and the reliance he placed upon the certified m ne

foremen he hired, | find the Secretary has not sustained his
burden of proving the charges herein. Under the circunstances,
bot h charges against Mchael Giffith, Il, set forth in Gtation

No. 4002030 and Order No. 4002031 nust be vacat ed.

Wth respect to the violation alleged to have occurred on
June 3, 1993, (Order No. 37949489) the Secretary, in his post-
hearing brief, cites no evidence to support a finding that the
Respondents "knowi ngly" acted or violated the |law or that they
were even aware of the conditions cited. |I|nspector Paul MG aw,
testified that he discovered the violation during his June 3,
1993, inspection and found that the entry was 21 to 22 feet w de
over 150 feet in linear distance. MG aw acknow edged that he
did not have an opportunity to talk to either of the Giffiths
about this violation. According to MG aw, section foreman
Howard Cordle told himthat he thought the belt entry could, in
fact, be cut 22 feet w de.

M chael Giffith, Il testified that he had no m ning
experience before entering into the business herein and | ater
hired and relied upon Howard Cordle to run the m ne.

M chael Giffith (senior) confirmed that his son knew not hi ng
about mning and, indeed, initially warned his son to stay away
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fromthe mne since he knew not hing about the business. Giffith
(senior) testified that at first he had nothing to do with the

m ne but, beginning around October, helped by trying to keep the
equi pnent operating. Around March 1993, apparently after he
becanme Secretary/ Treasurer, he began signing pay checks al ong
with his son. After the instant violation was issued, he asked
Cordl e about mning with a 22-foot-wide entry. According to
Giffith (senior), Cordle stated that he thought it should be 22
feet wi de because that was the way he cut it at another

oper ati on.

Based upon the paucity of evidence regardi ng M chael
Giffith, senior's authority, participation and know edge
surrounding the instant violation, | cannot find that he
"know ngly" acted or violated the cited requirenents of the roof
control plan. Accordingly, the charges against Mchael Giffith
(senior) in this regard, nust be vacat ed.

Wth respect to the allegations that Mchael Giffith, Il
knowi ngly violated the roof control plan under O der
No. 37949489, the Secretary has again failed to cite any evi dence

to support the charges. Indeed, this appears to be for good
reason for there is, in fact, insufficient evidence to support
charges against Mchael Giffith, Il for know ngly acting or

violating the requirements of the corporate operator's roof
control plan as charged.

ORDER

The charges set forth herein against Mchael Giffith and
M chael Giffith, Il, are hereby vacated and these civil penalty
proceedi ngs are di sm ssed.

Gary Melick
Adm ni strative Law Judge

Di stribution:
Edward H. Fitch, Esq., Ofice of the Solicitor

U S. Departnent of Labor, 4015 WIlson Blvd., Suite 400,
Arlington, VA 22203 (Certified Miil)



M chael Giffith, I'l, HCR 63, Box 7, Jewell Ridge, VA 24622
(Certified Mail)

M chael Giffith, HCR 63, Box 7, Jewell Ridge, VA 24622
(Certified Mail)
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